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PREFACE

the dynamics have been almost breathtaking: three treaty revisions

in the EU and no fewer than three enlargements, increasing its size
from 12 to 27 members. In 1994, the European Economic Area (EEA)
became operational, quietly extending the single market (except agriculture
and fisheries) to Iceland, Liechtenstein and Norway. In addition, the euro
was introduced and the eurozone enlarged from its initial 11 to 17
countries. The single market deepened steadily. There was and continues to
be some turmoil in the domestic politics of some member states due to the
financial and economic crisis and concerns about the deepening and the
scope of the EU acquis. The dynamics are clearly not petering out: the crisis
has prompted a rapid deepening of EMU, mostly for the eurozone but to
some extent also for the EU as a whole, new EU members are likely to
accede, a few EU countries want to enter the eurozone and market
integration with a host of European countries (e.g. Andorra, San Marino,
Monaco, Switzerland, Turkey and some European neighbourhood
countries) may well be intensified and different approaches (including
enlargement of the EEA) are under discussion. Last but not least, in the UK
a major debate led by Prime Minister David Cameron has been unleashed
about the terms of EU membership, with an option of an ‘in or out’
referendum in 2017.

European integration continues to be ‘in flux’. Since the early 1990s,

Given the overwhelming prominence of the EU, often mistakenly
labelled ‘Europe’, it might have gone unnoticed that a new element in the
European integration debate is formed by discussions about the
functioning and future of the EEA as well as options for deep market
integration with other non-EU European countries. In December 2012, the
European Commission and the EEAS submitted a joint “EEA review”
paper, after an invitation from the Council to do so two years before. In
May 2013, the EEA Council (comprising the EU and the three non-EU EEA
member countries) will engage in a first discussion on the EEA and
possible alternative options for better market integration with various
European countries. This CEPS study, requested by the Liechtenstein
government, aims to serve as a contribution to the analysis and discussions
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leading up to the high-level EEA review and decision-making. This book is
intended to stimulate the political leadership in Liechtenstein, public
opinion leaders and others to engage in strategic thinking about the many
options for the Principality in the near and medium-term future. Where
relevant, matters specifically important for Liechtenstein have been
highlighted. However, we are convinced that the ‘EU circuit’ in Brussels
and in all capitals in the EEA-30 as well as policy-makers in non-EEA
countries in Europe will also find the study useful for two reasons: first, it
is, apart from the recent Norwegian EEA review (in Norwegian mostly),
the only in-depth study of the EEA as it functions today; second, as far as
we know, it is the only study to systematically screen every not-too-
extreme option that is relevant (we discuss nine, with sub-options) in a
sound, wide-ranging and strategic debate about European market
integration.

The first ideas for this study emerged from fascinating discussions
between the first author and H.E. Prince Nikolaus von und zu
Liechtenstein when the latter was still ambassador for Liechtenstein in
Brussels. Later, the government of the Principality of Liechtenstein
commissioned CEPS to do the study with flexible and fairly open terms of
reference. The authors are grateful to Liechtenstein for the confidence in
CEPS to design and elaborate this work. The study has benefited from
many insights acquired from interviews with representatives and
stakeholders, both in Brussels and Vaduz. We are also grateful to the
participants of the CEPS EEA workshop held in Brussels in June 2012. The
authors are especially indebted to Christian Frommelt, Sieglinde Gstoehl,
UIf Svendrup, Matthias Oesch and Marc Maresceau. Various draft texts
have been greatly improved due to meticulous comments from and
insightful discussions with Marius Vahl and Ambassador Kurt Jaeger.

The authors alone are responsible for any omissions and errors
remaining.

Jacques Pelkmans

& Philipp Bohler

Brussels



EXECUTIVE SUMMARY

European integration debate: discussions about the functioning of

the European Economic Area (EEA), modes of improving the EEA,
its possible enlargement as well as other options to deepen and enlarge
European market integration to more (non-EU) countries. The EEA
includes the 27 member states of the EU and three non-EU countries:
Iceland, Liechtenstein and Norway. Focusing on the EEA means, by
definition, concentrating on the EEA-3 countries and their position in
today’s and a future EEA, as well as an interest in the EU and its position
towards the EEA. However, this study has been designed as an exercise in
strategic thinking. Therefore, it incorporates a wider spectrum of
alternative options and sub-options than the EEA. Since the government of
Liechtenstein has requested CEPS to make this study, it comprises some
specifics related to Liechtenstein but these aspects are mainly found in the
first two chapters and, otherwise, scattered throughout the text. It should
help EU experts to better appreciate the particularities of Liechtenstein in
the EEA and beyond, which is not easily accomplished in the frantic ‘EU
circuit’. Nevertheless, these country-specific observations do not dominate
the study at all and the text can be read just as well as a more general
treatise on the functioning of the EEA today and in future as well as on a
range of alternative options in European market integration.

After a first introductory chapter, chapter 2 summarises three
centuries of how Liechtenstein was finding its way in Europe. Its two
central aspirations have always been, on the one hand, to achieve
independence and recognition as a sovereign state, and, on the other hand,
to allow Liechtenstein to prosper by assuming a pragmatic approach to
commerce — and later, to economic integration. Its move into the EEA in
1995 has undoubtedly proved a most successful strategy, notwithstanding
the initial fears about a lack of experience and of administrative capacity.

Chapter 3 explains the deep and wide-ranging market integration in
Europe today and Liechtenstein’s position in it. After an excursion into the
customs union and the currency union with the Swiss and the ingenious

The present study is concerned with a new element in the recent

|1
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compatibility of the free trade area aspects of the EEA and the customs
union regime of Switzerland (based on the principle of ‘parallel
marketability’), most of the chapter consists of an extensive exposition of
the EEA and its functioning, in particular the cooperation amongst the
EEA-3 countries in the take-over of a steady stream of new internal market
‘legal acts’ and related questions. The EEA is institutionally explained with
all its bodies and the ‘two-pillar structure’, including its underlying
philosophy, made intelligible. This philosophy is based on the rejection of
supra-nationalism by the EEA EFTA countries, in other words, an
insistence on their sovereignty. Because the EEA-3 do want to be part of the
EU internal market, the practical effect of the EEA is a mere ‘residual’
sovereignty: legally, the EEA Agreement is a normal intergovernmental
treaty, but in actual practice the take-over of EU legal acts is hardly ever
‘negotiated’ — most of the time, it is merely processed quasi-automatically
via Joint Committee decisions (JCDs). The escape clause is Art. 102, also
called the ‘nuclear option’, under which the EEA-3 (but not the EU
countries of the EEA) might insist upon their sovereign discretion not to
adopt a specific EU legal acts but at the price of losing market access to the
EU in the related part of the relevant Annex.

The substance of the EEA adds up to the ‘single market-minus’, that
is, all of the single market-minus agriculture and fisheries. This substance
can be summed up by the economic freedoms (free movement of goods,
services, capital, labour and codified technology like IPRs, plus the right of
establishment), the EU regulation necessary for these freedoms to be
applicable without derogations from member states (e.g. for market failures
not sufficiently addressed at EU level) and five of what the EEA Agreement
calls ‘horizontal’ policies (consumer protection, environment, social
policies, statistics and company law). Although one might argue about the
rationale of having (only) five such policies, the EEA remit is extremely
ambitious, large and ‘deep’ for non-EU countries. Since the EU extends its
single market to the EEA EFTA states, it insisted on the ‘homogeneity’ of
the EEA-30 market. This adds further ambition and discipline.

The EEA Agreement is ‘static’ in the sense that its main text has never
been amended, yet incredibly ‘dynamic’ in that all new EU acquis for the
single-market-minus is continuously incorporated in the Annexes of the
Agreement via JCDs. By late 2012, the incorporation of (so-called ‘EEA-
relevant’) EU legal acts in the Annexes added up to over 7,000 EU legal acts
(starting from 1994). These EU legal acts are diverse, ranging from
directives and regulations enacted by the European Parliament and the
Council, via decisions and recommendations to numerous instances of EU
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implementing acts. Moreover, the 7,000-plus turn out to be a gross
measure, not (or hardly) taking into account the abolition of EU acts later or
codification and recasting (etc.) — which has been done with some
frequency in the EU since 2005 — and also including numerous trivial
(rather than substantive) amendments of directives or regulations. On the
whole, and despite the complicated two-pillar procedures, the EEA is
regarded as a success story. This is due, in no small measure, to the EEA-3
countries having organised themselves effectively in Brussels and
domestically in ways that routinely incorporate EU laws into the
Agreement or (especially EU legal acts with ‘direct effect’, a denial of their
sovereignty) doing so after obtaining explicit national parliamentary
approval.

Liechtenstein, Switzerland and the EU have accomplished two
instances of ‘trilateralisation’: i) enabling Liechtenstein EU market access in
processed agricultural products via an agreement with Switzerland, and ii)
attaching the Schengen protocol for Liechtenstein to the Swiss-EU
Schengen Association Agreement (but in fact valid as a ‘stand-alone’ one).
There is a host of other bilateral agreements between Liechtenstein and the
EU and/or its member states, including a recent series of tax information
exchange and double taxation agreements (with 11 EU countries).

Chapter 4 discusses the dynamics of European integration in the
wider sense, in effect Liechtenstein’s strategic environment. The following
eight changes in this environment are considered:

1. The EEA Review of the European Commission. For the first time since
the EEA began, EU Council of Ministers has announced that it expects to
have an extensive exchange in May 2013 in the EEA Council. The Review is
different from past Council conclusions invariably comprising praise for
the functioning of the EEA, although these are largely repeated. This time a
more systematic inspection of EEA practices and some structural features
will be critically discussed, to wit, the question of EEA relevance and the
lack of any procedure ex ante, the increasing backlog of incorporating EEA-
relevant EU acts into domestic law of the EEA-3, breaking the EU’s taboo
on using Art. 102, the participation of the EEA-3 in EU agencies and a frank
discussion of opening up the EEA to non-EU countries other than
Switzerland.

2. Amending the EEA Agreement. The EEA Review from the
Commission comprises three suggestions for substantive amendments: i) a
‘more comprehensive approach’ by bringing some bilateral agreements
under a single framework, possibly the EEA; ii) bringing under the EEA the
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EU policy on trafficking in human beings, if not more judicial cooperation;
and iii) altering Art. 128 and opening up EEA membership for non-EU
countries other than Switzerland.

3. Transforming Swiss-EU economic relations. The EU has signalled in
unusually frank terms that the a-la-carte bilateral approach to EU market
access the Swiss continue to favour is exhausted. Instead, the EU insists on
four conditions that, together, have the effect of mimicking the EEA (except
for some ‘holes’ in the set of bilaterals). In addition, some other concerns
are put forward (e.g. preferential corporate taxation and backtracking on
free movement of persons). Swiss-EU economic relations are of paramount
importance to Liechtenstein.

4. Iceland’s application for EU membership. If Iceland were to join the EU
(which is far from certain given the polls and the preferences of several
political parties), the EEA-3 would shrink to EEA-2. This raises questions
about the viability of the EEA, as the EU would partner with only two
countries, and about the wvulnerabilities of tiny Liechtenstein in its
relationship with Norway.

5. Changes in sentiment in Andorra, Monaco and San Marino (AMS). All
three entities are interested in deepening market integration with the EU,
with San Marino wishing EU membership, and EEA membership as a
second option, and Andorra having recently come out in favour of joining
the EEA as well. The Commission has published an ‘options’ paper for the
AMS, with two ‘viable’ options: participation in the EEA and a framework
association agreement.

6. Turkey’'s EU candidacy. Turkey has been in pre-accession
negotiations with the EU for 14 years, much longer than any other
candidate, whilst acquis adoption has progressed very little so far. Inside
Turkey there is clearly less interest than before and the blockage of the
Cyprus issue does not help, to put it mildly. This is frustrating and
unbecoming for a privilege as great as pre-accession. Sooner or later,
Turkey will have to reconsider its options, if its retains its unwillingness.
Possibilities might include a separate bilateral based on the EU-Turkish
customs union, membership of the EEA or concluding its ‘own’ EEA look-
alike.

7. EEA membership for advanced neighbourhood countries. The EEA might
envisage extending membership to countries like Ukraine, Moldova and
Georgia in the medium-run. Ukraine has already concluded a free trade
area with the EU, but it is not signed yet.
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8. The recent ‘inner dynamics’ of the EU. These dynamics, in particular,
with respect to EMU and to some extent in network industries, have raised
guestions about the ability of non-EU EEA countries to participate fully,
given the higher degree of centralisation in (say) the EU banking union in
progress. It boils down to effective although circumscribed participation in
EU agencies, insofar as the EEA-3 enterprises or banks are or could be
affected directly.

Chapter 5 analyses nine options and sub-options and, sometimes, in
combination with one another. The chapter is drafted as a strategic
reflection, often encouraging readers to think in terms of alternative
options. The table below provides a summary of these options or scenarios
(2nd column), what they mainly entail (3@ column) and some annotations
(4t column). The table only mentions the key elements — it cannot do justice
to the extensive analysis provided along with ample details provided in the
chapter.

Scenarios/options for Liechtenstein’s integration strategy

Option/scenario Comments

1. | Status quo EEA

Required actions

Status quo, no change
necessary

Implausible

Feasible, attractive for
substantive and
political reasons

la | Status-quo-plus | No change Agreement,
EEA better managing the EEA
(reduce ‘backlog’),
address specific items
(e.g. EEA relevance)

2. | ‘More EEA’
(change

Extension of scope/
substance, tighter

Judicial cooperation
seems feasible, EEA-3

agreement)

procedures

desire access to EP and
Council

3. | (non-EU) EEA
enlargement

Switzerland, other new
members via amending
EEA Agreement

Commission breaks
taboo, EEA-3 politically
reticent

4. | EEA-bis, or,
parallel EEA
look-alikes

For Switzerland, AMS
countries, Turkey,
advanced
neighbourhood, UK
minus Scotland

Not very different from
EEA, 4 conditions for
Switzerland to be
applied to any EEA-bis
+ far-reaching .M.
acquis
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5. | Less EEA Scope of EEA reduced Constrained option, EU
(via Art. 102 or amending | insists on homogeneity
Agreement)

5a EEA-2 (after Iceland’s EU | ‘Rebuilding’ EEA EFTA
accession) pillar do-able; Unnat-

ural alliance in EEA-2?
Less single-voice?

6. | Bilaterals on For the UK, minus If different from option
single market- Scotland, perhaps EEA-3 | 4, not attractive due to
minus countries, Switzerland, lack of legal (EEA-type)

Turkey, AMS and order; flexibility
neighbourhood; the key limited; a-la-carte for
guestion is: What UK-minus means less
differences with 4? access to single market

7. | More EU Single market and its Critical to participate in
deepening governance, including the | ECB and some EU

banking union; Can the agencies, with vote

EEA-3 absorb this when affecting EEA

change? banks/enterprises
directly

8. | Less, or Reducing scope of A divided EU (or,
differentiated, substance (opposite of different speeds)

EU ‘widening’) or ‘variable problem for EEA if
geometry (e.g. euro ‘ins’ single market is
Vs ‘outs’) affected (e.g. EU patent
or banks)
8a EU countries exiting Unlikely, but if yes,
(opposite of access to single market

‘enlargement’); corollary | will remain desirable;
>> options 3 /4 /6 for ex- | three options
EU country?

9. | Liechtenstein Although not current Might be feasible for
joining EU policy, adverse scenarios | the Commission in
might prompt a U-turn; longer run; requires
can the EU accommodate | novel institutional
a small-sized country? approach; Liechtenstein
And can Liechtenstein could make pro-active
handle it? proposals on basis of

cost-benefit studies
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It should be noted that the authors of this study have refrained from
making choices. This is of course up to Liechtenstein itself. Their purpose is
to think strategically and consider alternatives. In any event, the state of
flux in European integration is such that some scenarios are much more
plausible than others, at least today. Finally, we venture to say that this
reflection can also be helpful for the discussions leading up to the official
EEA review.



1. PLACE, PURPOSE AND STRUCTURE OF
THE STUDY

European integration. It is predominantly involved in European

economic integration, flanked by a range of cooperative arrangements
in several policy areas. On the whole, Liechtenstein’s economic integration
with the EU! and EFTA countries is regarded as a success. Indeed, as
recently as 2010, the official stocktaking and assessment report by
Liechtenstein itself2 drew this conclusion for many reasons. It begs the
guestion why a new study should be undertaken.

This study is quite different from and, to a significant degree,
complementary to the 2010 Liechtenstein report for four reasons. First, the
present study is made by an independent, European think-tank (CEPS)

The Principality of Liechtenstein has become deeply embedded in

1 According to the consolidated versions of the Treaty on the European Union
(TEU), OJ. 2008, C 115, p. 13 and the Treaty on the Functioning of the European
Union (TFEU), OJ. 2008, C 115, p. 47, no distinction will be made between the
European Communities and the European Union following the unification brought
about. In situations where the context makes such a distinction necessary it will be
indicated which organisation is meant. The new terminology, pursuant to Art. 19
TEU, will be applied in the main text. The former Court of First Instance (CFI) will
be referred to as the General Court (GC), the former European Court of Justice
(ECJ) as the Court of Justice (CJ) and the court as an institution will be referred to
as the Court of Justice of the European Union (CJEU). In the table of cases and the
footnotes the terminology of the TEU and TEC in the version of the Treaty of Nice
will be used when applicable. In the following all treaty articles will be numbered
according to the Treaty of Lisbon, where a change in substance compared to the
EU and EC Treaties has not been effected.

2 Bericht und Antrag der Regierung an den Landtag des Flrstentums Liechtenstein
betreffend 15 Jahre Mitgliedschaft des Furstentums Liechtenstein im Europaischen
Wirtschaftsraum (EWR), No. 17/2010 (http://www.llv.li/amtsstellen/Ilv-sewr-
dokumente_publikationen-ewr-abkommen/Ilv-sewr-dokumente_publikationen-
veroeffentlichte_berichte_und_antraege.htm).

8|
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working in the ‘Brussels’ environment. CEPS appreciates the confidence
that the Principality has shown in us. Serious and open-minded policy
thinking is undoubtedly greatly facilitated by independent analysis.
Second, the present study is future-oriented whereas the 2010 Liechtenstein
report assessed the impact of 15 years of the European Economic Area
(EEA) on the country and its economy, and the actual functioning of
Liechtenstein in the EEA system. No country in the modern world can
escape its strategic environment, of course, but this is a fortiori true for a
very small country? like Liechtenstein. Perhaps one might employ more
forceful wording for Liechtenstein’s predicament: it is absolutely essential
for the country to anticipate, as much as possible, how its strategic
environment might evolve, whether it might entertain some hope to
selectively influence thinking and activities in that environment and, not
least, how it can adjust to such changes in ways that would yield benefits to
the country.

As we hope to demonstrate, the European strategic environment is
changing in a number of ways (chapter 4) and this process will continue for
guite some years. In some respects, it is also assuming continental
characteristics, stretching from Iceland to the Caucasus and Turkey, if not
beyond. A crucial aspect of this unfolding transformation is the complex set
of changes taking place in the EU itself, in the form of an unexpected
deepening of its economic integration in response to the financial and
sovereign debt crisis and the complex ramifications this might have.

Third, this study focuses on future European integration options of
Liechtenstein, which renders it almost by definition a ‘strategic’ study of
possible EU and EEA avenues# and far less a report on the internal
capacities of Liechtenstein for participation in the EEA and the latter’s
economic and other impact on the country until 2009, as the 2010
Liechtenstein report did. Fourth, lest it be forgotten, the European Union
itself has proven to be highly dynamic even before the crisis — with three

3 In official EU, EFTA and EEA documents and in the literature, one encounters
altogether no less than six different terms for very small countries in Europe:
micro-states, very small states, Kleinststaat (German for smallest possible state),
countries with small territorial dimension, independent states with small territorial
extension (ISSTEs) and small-sized countries. This study will either mention the
countries by name or employ only the terms ISSTEs and small-sized countries.

4 One can wonder whether the EEA or the EEA-3 (the EFTA countries of the EEA)
have common ‘strategies’. For a plea in this direction, see Pelkmans & Bohler (2012).
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successive changes of the EU treaties since Liechtenstein became an EEA
member in 1995, and a formal initiation of the eurozone with 11 EU
countries, meanwhile having grown to 17 members. Moreover, the EU has
enlarged from 15 to 27 countries.

Although our study aims at understanding actual and possible
changes in the strategic environment of Liechtenstein, and considers
options for addressing them when called for, it ought to be clear from the
start that two aspects play a predominant role: the EEA and Liechtenstein’s
profound integration with Switzerland. With Switzerland it shares a
customs union (and Swiss regulation in related fields) and a currency
union. There are also many personal bonds with the Swiss. For
Liechtenstein, far more often than not, the EEA is the concrete legal and
institutional framework of European economic integration. It is not hard to
appreciate why. The EEA is a very ambitious arrangement of ‘deep’ and (in
terms of scope) very ‘wide’ market integration, encompassing far-reaching
mutual market access and common regulation, including institutional and
other implications. It cannot be a surprise, therefore, that a strategic
reflection on Liechtenstein’s European integration options will
predominantly consist of thinking about options for the EEA.

Nevertheless, irrespective of the necessity and predominance as a
theme, the EEA is not the only possible option for Liechtenstein, as we shall
demonstrate. It all depends on whether or not one is willing to take into
account alternative future scenarios for changes in European integration,
which are more far-fetched. There is simply no way of knowing whether
one should “think outside of the EEA box” and how far-fetched such
scenarios “should” be. It is the responsibility of the authors, not an explicit
assignment from the Liechtenstein government, to draw the options fairly
wide. We are convinced that strategic thinking is best done by
incorporating what today is regarded as implausible (but not completely
unrealistic) scenarios.

Two historical lessons from the origins of the EEA are telling in this
respect. First, imagine that Liechtenstein had asked CEPS in 1988 to
conduct a study on its options for European integration. Could anybody
realistically have anticipated that the EU would offer to open up
‘wholesale’ the participation of EFTA countries in the entire internal market
barely one year later, not to speak of the collapse of communism, the iron
curtain, the Warsaw Pact and COMECON by the end of 1990? Second, and
perhaps less sensational but surely giving food for thought, would the
founding fathers of the EEA on the EFTA side (or Liechtenstein, for that
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matter) have realised in 19925 that the EEA risked losing all its members?
Although this never happened, it was a razor’s edge away: once the EEA
treaty had been signed, and Swiss voters (also in 1992) had already rejected
EEA membership, domestic political debates in Austria, Finland, Sweden
and Norway swung to the EU membership option. The Norwegian
referendum split the country but the 50% yes vote was barely 2% short!
With just 2% more in favour, from the EFTA side only Iceland would have
entered the EEA. Half a year later Liechtenstein would have joined to
constitute an EEA-2 with not even 300,000 people, yet having a relatively
ambitious institutional framework, with ‘deep’ market integration
substance on which it had little experience. These two examples show how
important it is not to limit strategic reflection too much.

This study is structured as follows. After a brief excursion into
Liechtenstein’s history until its entry into the EEA, with special emphasis
on the Principality’s two central aspirations when positioning itself in
Europe, a lengthy chapter 3 surveys the present position of Liechtenstein in
European economic integration and cooperation. It deals with the EEA as
such, the ‘deep’ market integration Liechtenstein now enjoys — emanating
from the EEA - and its legal and institutional structure, Liechtenstein’s
profound economic bonds with Switzerland and a range of bilateral
cooperation agreements with the EU and its member states, respectively.
Readers knowledgeable about the EEA and related issues of economic
cooperation and integration between the EU (or EU countries) and EFTA
countries, in particular Liechtenstein, can skip chapter 3 and proceed
immediately to chapter 4. Chapter 4 discusses eight actual or potential
changes in the European strategic environment relevant for Liechtenstein.
Some of these are not or need not be independent from each other. Chapter
5 analyses nine scenarios, possibly ‘options’ in a strategic reflection, for
addressing the implications of such changes, some options being
incremental, some fairly radical, as well as plausible combinations of some
of them. The idea is to offer ample and rich food for thought and strategy.
Chapter 6 concludes.6

5 The year of signing the EEA Treaty.

6 Several annexes provide details about how the EEA really works in substance.
Although the EEA plays a dominant role in this study, our text is meant to support
strategic reflections amongst the leaders of Liechtenstein and presumably for the
‘EU and EEA circuit’ in Brussels and national capitals as well; hence, it is not a
report on the numerous technical aspects of the EEA itself.



2. LIECHTENSTEIN: A SHORT HISTORY
AND ITS MOVE INTO THE EEA

territorial extension. It has existed in its current dimensions since

1719. For nearly 300 years, its strategic thinking and diplomacy have
been driven by two aspirations: on the one hand, the quest for
independence and recognition as a sovereign state, and, on the other hand,
a pragmatic approach to commerce — later, to economic integration -
allowing Liechtenstein to prosper. After some illustrations from
Liechtenstein’s history, the country’s route into the EEA will be briefly
chronicled.

The Principality of Liechtenstein is an independent state with small

2.1 Liechtenstein’s aspirations before the EEA

The primacy of recognition by other European political entities was central
to the early history of Liechtenstein. When the Princely Family of
Liechtenstein acquired the County of Vaduz and the Lordship of
Schellenberg some 300 years ago, an underlying ambition was the right to
direct participation of these two small shires in the institutions of the Holy
Roman Empire of the German Nation (Reichsunmittelbarkeit).” Schellenberg,
as well as Vaduz provided the family of Liechtenstein with a direct political
influence in this ancient integration project of the Germanic parts of
Europe. Their participation consisted of a seat and full rights in the
Imperial Diet, the German Reichsflirstentag.8

7 In fact, as Beattie (2012, p. 6) notes, the county of Vaduz was already subordinate
to the Holy Roman Emperor since 1396 and the same goes for Schellenberg since
1434. In 1495 the Holy Roman Empire of the German Nation was founded with
both Vaduz and Schellenberg as ‘immediate fiefs’ entitled to have a seat in the
Imperial Diet.

8 See Friese (2011, p. 170); see also Angermeier (1984).

12|
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In the two centuries following the dissolution of the Holy Roman
Empire of the German Nation in 1806, the problem of full recognition as a
sovereign state assumed different forms and required distinct time-bound
strategies, with both adverse and successful outcomes. Liechtenstein
became part of the Rheinbund (Confederation of the Rhine), founded after
Napoleon’s victory in the Battle of Austerlitz in 1805 as the successor of the
Holy Roman Empire of the German Nation. The acceptance in the
Rheinbund was an express recognition of the formal independence and
sovereignty of the Principality.

After the end of Napoleon’s reign, Liechtenstein became a member of
the German Confederation (Deutscher Bund), which consisted of 39
sovereign states; a further renewal of the Principality’s statehood. In 1853
Liechtenstein entered into a customs and currency agreement with Austria,
followed by a postal agreement in 1912. However, after the Austrian-
Prussian war of 1866, causing the dissolution of the German Confederation,
Liechtenstein became a ‘protectorate’ of Austria. Perhaps this was a mixed
blessing, since Liechtenstein lost some of its independence. Liechtenstein
stayed neutral throughout World War | (as it was not part of any alliance).
Nevertheless, the war turned out to have disastrous consequences for the
Principality: due to the devaluation of the Austrian currency
Liechtensteiners lost all their assets. When the Austrian empire was
terminated after World War |, Liechtenstein found a new partner and ally
in its neighbouring country Switzerland. Here one observes the
principality’s second trait, a pragmatic approach to economic integration.
In 1919, Liechtenstein delegated its foreign representation to Switzerland,
followed by a postal agreement in 1920 and finally the current customs
treaty in 1923.° Furthermore, Liechtenstein unilaterally adopted the Swiss
franc as its official currency in 1924.

In world diplomacy, it applied for membership of the League of
Nations in 1920 but was rejected due to its delegation of some sovereign
rights to Switzerland and the lack of an army.10 During World War I,
Liechtenstein as well as Switzerland remained neutral. After the war,
economic integration began to assume greater importance. Liechtenstein’s
economy underwent a transformation from a predominantly agricultural

9 See Friese (2011, p. 176 ff); see also Liechtenstein, von und zu (2007).
10 Friese (2011, pp. 218-219).
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state to one of the most highly industrialised countries in the world.1! In
actual practice, its participation in the Swiss customs union gave it full
access to GATT and negotiated MFN (most-favoured nation) treatment by
GATT partners before it joined the WTO later in 1995.12 When EFTA was
founded in 1960 in Stockholm, Liechtenstein benefited indirectly via
Switzerland - it was not itself a member of EFTA (until 1991). The Swiss
role in GATT and EFTA is best characterised as ‘mediation’. Originally,
EFTA membership for Liechtenstein was refused because Liechtenstein
was represented in trade relations with third countries by Switzerland.
When, in 1972, the EEC and EFTA countries concluded a series of bilateral
industrial free trade areas (FTASs), an economically important issue for
Liechtenstein, all that Liechtenstein was able to obtain was the right to send
its own envoy to the mixed committee meetings of the EEC-Swiss FTA. For
matters covered by the Swiss-Liechtenstein customs union, Liechtenstein
authorised Switzerland bilaterally to represent it. Once the EEC and EFTA
countries began to intensify their economic relations under the sectoral
approach of the Luxembourg process (begun in 1984), and more
ambitiously as from 1989 under the Oslo process, Liechtenstein initiated a
diplomatic demarche to obtain full membership of EFTA, which was
granted in 1991. This was one of the reasons why the 1923 Swiss-
Liechtenstein customs union treaty was amended subsequently.’? When
negotiating what later would become the EEA Agreement, economic
freedoms other than free movements of goods (e.g. services and capital)
were on the table and of course these went far beyond what was covered
by the customs union with Switzerland.

Not surprisingly, EFTA membership not only reflected the
importance of economic integration for Liechtenstein’s economy. It was
also crucial for the country’s quest for recognition as an independent state.
After its failure to maintain its former full recognition in the new
international order after the first world war (given the rejection of
membership in the League of Nations), Liechtenstein undertook fresh
attempts to acquire better acceptance in the international community. It
became a member of the International Court of Justice in 1949, one of the

11 Schdnholzer & Eisenhut (2008).
12 | jechtenstein joined the WTO on 1 September 1995.

13 Vereinbarung zwischen Liechtenstein und der Schweiz zum Vertrag vom 29.
Marz 1923 Uber den Anschluss des Furstentums Liechtenstein an das
schweizerische Zollgebiet, Liechtenstein Law Gazette 1995 No. 77, 28 April 1995.
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main UN bodies, followed by its participation in the Helsinki Process of the
Commission on Security and Cooperation in Europe (CSCE) and by a
stepwise involvement in the Council of Europe (through membership in
some of the so-called ‘open Conventions’) leading to full membership in
1978. Also on UN membership, Liechtenstein went its own course, even
after the negative vote in the Swiss referendum on its possible UN
membership in 1986. Liechtenstein became a UN member in 1990. This
diplomatic move is explained by Liechtenstein’s strong desire to ensure,
once and for all, full recognition as a sovereign and independent state.

2.2 Liechtenstein’s way into the EEA

After the signature of the EEA in Oporto, national constitutional
requirements called for referenda in Switzerland and Liechtenstein to ratify
the agreement. In December 1992 the Swiss population (50.3% against) and
cantons (18 out of 26 rejected) voted against Swiss participation in the EEA
agreement. Just one week later Liechtenstein’s population voted ‘yes’ to the
Principality’s participation in the EEA (55.8% yes votes). Before the
referendum, participation in the EEA without Switzerland had not been
seriously discussed.1# This outcome was not realistically expected by any of
the actors in Liechtenstein or Switzerland.

The non-participation of Switzerland in the EEA triggered a major
problem for Liechtenstein’s effective participation in the EEA. The Customs
Treaty of 1923 did not allow Liechtenstein to participate in an international
economic integration agreement without Swiss participation. The 1991
amendment of the Customs Treaty resolved the issue for EFTA
membership but did not foresee the rejection of the EEA by the Swiss
population. Therefore, as Liechtenstein participates fully in the Swiss
Customs area, a new, special regime had to be designed to accommodate
Liechtenstein’s simultaneous participation in the EEA and Swiss market.
The problem was resolved with a second amendment of the Customs
Treaty with Switzerland, now allowing Liechtenstein to participate in
international agreements without Switzerland, subject to a special bilateral
understanding. This amendment emancipates Liechtenstein from
dependence from Switzerland insofar as European integration is
concerned. In addition, a complex market surveillance mechanism was

14 See Baur (2002, pp. 17-29).
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introduced to allow for the participation in two separated markets (referred
to as ‘principle of dual marketability’).

A smaller problem was also quickly addressed. For Austria, Finland,
Sweden, Norway and Iceland on the EFTA side and the 12 member states
of the European Union, the EEA agreement had entered into force on 1
January 1994, whilst Switzerland and Liechtenstein were finalising their
bilateral agreement that would allow Liechtenstein to join the EEA. Hence,
Liechtenstein was given a temporary observer status pending the
conclusion of developments with its neighbour. Moreover, Liechtenstein
insisted that some special provisions would need to be incorporated in the
EEA Agreement given Liechtenstein’s unique geographic and demographic
specificities. This was acknowledged via adaptations with regard to the free
movement of persons. After the successful customs negotiations with
Switzerland and a second referendum in April 1995 (55.9% yes votes),
Liechtenstein finally became a full EEA member on 1 May 1995. 15

However, a new issue emerged. The EEA was initially designed for
seven EFTA countries, but by the time that the EEA was about to come into
force, matters turned out to be quite different. Switzerland could not
participate due to the negative referendum. Austria, Finland and Sweden
decided to go for EU membership already before the EEA negotiations
came to an end.6 The three countries acceded to the EU on 1 January 1995.
This left the EEA agreement with just two EFTA countries (Norway and
Iceland) until the entry into force of the agreement with respect to
Liechtenstein in May 1995. However, Norway had also planned to become
an EU member, which became impossible when, in November 1994, the
Norwegian people voted against EU membership in a referendum (47.8%
‘ves’ votes against 52.2 ‘no’ votes). Nevertheless, for a certain time, the
feasibility or credibility of the EEA was at stake: it almost would have
become an organisation for just Iceland and Liechtenstein with a
population at the time of not even 300,000 people, and starting with a
transitory phase (1 January 1995 until 1 May 1995) with just one EFTA
country in the EEA, namely Iceland. It is good to see the contrast with the
initial prospect when the EEA negotiations began: the EFTA side of the

15 Decision of the EEA Council No 1/95 of 10 March 1995 on the entry into force of
the Agreement on the European Economic Area for the Principality of
Liechtenstein (OJ 1995 L 86, p. 58).

16 Austria already submitted its application in July 1989, Sweden in July 1991,
followed by Finland in March 1992.
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EEA would have counted 33 million people! The migration of former EFTA
countries also led to an unforeseen imbalance in the overall EEA: rather
than 33 million people and seven EFTA states compared to more than 350
million EU citizens in 12 EU countries, the EEA of mid-1995 counted 5
million people and three EFTA states compared to some 375 million people
and 15 countries in the EU.

Fortunately, after this rather eventful ‘early childhood’ of the EEA,
the EEA would experience a period of 18 years of stability in which
Liechtenstein quickly found its place and functioned wvell.



3. LIECHTENSTEIN’S DEEP AND WIDE
INTEGRATION INTO EUROPE TODAY

on the continent is far-reaching. Moreover, the long-established

partnership with Switzerland is highly valuable in economic and
practical terms. Liechtenstein also engages in a wide spectrum of non-
economic forms of cooperation with the EU, individual member states of
the EU and other European or neighbourhood countries. Any reflection on
Liechtenstein’s strategic responses to the numerous actual or possible
changes on the continent, not least those of the EEA and the EU itself, first
requires a sound and comprehensive assessment of the country’s
integrative and cooperative ‘assets’ it has been able to build up and enjoy
over the last few decades.

I iechtenstein’s economic integration with the EU and other partners

This chapter surveys the complex economic and non-economic
integration of Liechtenstein with Europe. The authors will not attempt to
provide the benefits and costs for Liechtenstein, as this would require a
rigorous methodology and indeed call for a different study. Occasional
illustrations of qualitative costs and benefits are made, however. The main
point of the study is that any new integration strategies that Liechtenstein
might wish to consider in response to changes in its strategic environment
should be based on a thorough understanding of today’s status quo and its
advantages. After a reminder of the country’s bonds with Switzerland,
section 3.2 explains at length Liechtenstein’s EEA membership and what it
entails for decision-making, implementation and prosperity. The EEA
functions well and so does Liechtenstein in it, but there are still queries
about complexity and critical mass. Sections 3.3 — 3.6 deal respectively with
the ‘trilateralisation’ between Liechtenstein, Switzerland and the EU,
lingering obligations in EFTA (including FTAs with third countries), non-
EEA relations between Liechtenstein and the EU, and, finally, bilateral and
multilateral cooperation with EU member states. The idea is to keep the
survey succinct, limiting the text to what is needed as a basis for strategic
reflection in chapters 4 and 5.

18|



THE EEA REVIEW AND LIECHTENSTEIN’S INTEGRATION STRATEGY| 19

3.1 The Swiss connection: A partnership with profound
economic integration

Although the EEA and, by implication the EU, has come to dominate
European economic integration of Liechtenstein, the manifold economic
and regulatory relations of Liechtenstein with its neighbour Switzerland
have remained of utmost importance to the Principality. Moreover, there
are a few complicated interactions between Switzerland, Liechtenstein and
the EEA. Liechtenstein is (or can be) affected, as well, by the bilateral
relationships between Switzerland and the EU. The present short
subsection serves as a reminder of this critical relationship.

As noted before, the special relationship between Liechtenstein and
Switzerland dates back to the first quarter of the last century. In 1919,
Switzerland took over the diplomatic representation of Liechtenstein in
countries where the Principality does not have an embassy.!” Recently, this
cooperation has been extended to Austria: in 1979 Switzerland concluded
an arrangement with Austria concerning consular cooperation.i8 These two
agreements provide Liechtenstein citizens with consular assistance in states
in which the Principality is not represented, first by Swiss representation,
and in case Switzerland has no representation, by Austrian representations.
Economic cooperation and integration was soon to follow: agreements
covering postal and telecommunication services in 192119 and a treaty
establishing a customs union between Switzerland and Liechtenstein in
1923.20 In 1924 Liechtenstein unilaterally introduced the Swiss franc as its
official currency.2l This unilateral introduction of the Swiss franc was
cemented by a formal agreement signed in 1980 between Switzerland and
Liechtenstein. However, this treaty is both wider and deeper and resembles

17 | etter exchange between Liechtenstein and Switzerland of 21/24 October 1919,
not published.

18 Agreement between Austria and Switzerland signed on 3 September 1979
concerning consular cooperation, not published.

19 This agreement was terminated in 1999 due to the EEA membership of
Liechtenstein, Liechtenstein Law Gazette 1999, No. 63, 26 March 1999.

20 |jechtenstein Law Gazette 1923, No. 24, 28 December 1923.
21 |jechtenstein Law Gazette 1924, No. 8, 20 June 1924.
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a monetary union: Swiss monetary, credit and exchange rate policies are
also applied in Liechtenstein on the basis of the monetary treaty of 1980.22

Other agreements between Switzerland and Liechtenstein cover
police cooperation,23 reciprocal treatment of Swiss-Liechtenstein citizens,24
mutual recognition of judicial decisions in civil matters® and patent
protection.26 Against the backdrop of Swiss and Liechtenstein Schengen
association the two countries concluded in 2008 a framework agreement on
Schengen-relevant aspects of visa, immigration, residence and police
cooperation.2?

Amongst all these agreements, the customs union treaty and the
monetary union stand out. Whereas the monetary union presents no
problems for the ‘deep’ market integration in the EEA, the customs union
risks being incompatible with the FTA nature of the EEA because
Liechtenstein is an integral part of the Swiss customs territory (as the WTO
calls it). One might argue that the common tariffs with Switzerland need
not represent a serious problem as long as certificates of origin (the
hallmark of any FTA) are employed and verified properly. However, the
customs treaty nowadays also covers the free movement of goods, the
abolition of border controls, the adoption of Swiss commercial, agricultural
and environmental policies as well as the relevant Swiss technical
regulation. Clearly, this is potentially a source of recurrent conflict with the

22 | jechtenstein Law Gazette 1981, No. 52, 18 November 1981.

23 Agreement of 27 April 1999 between the Principality of Liechtenstein,
Switzerland and Austria on cross-border cooperation of police and customs
authorities, Liechtenstein Law Gazette 2001, No. 122, 9 July 2001.

24 | jechtenstein — Swiss agreement of 6 July 1874 on residency, Liechtenstein Law
Gazette 1875, No. 1, 14 April 1875.

%5 Agreement of 25 April 1968 between the Principality of Liechtenstein and
Switzerland on mutual recognition and enforcement of judicial and arbitration
decisions in civil matters, Liechtenstein Law Gazette 1970, No. 14, 20 March 1970.

26 Agreement of 22 December 1978 between the Principality of Liechtenstein and
Switzerland on the protection of patents, Liechtenstein Law Gazette 1980, No. 31, 7
May 1980; As Swiss law on patents is applicable also in Liechtenstein, the
introduction of an EU-wide patent in the foreseeable future will have implications
on the current legal situation in Liechtenstein.

27 Framework agreement between the Principality of Liechtenstein and Switzerland

on cooperation in the fields of visas, immigration, residence and police cooperation
in border zone, Liechtenstein Law Gazette 2009, No. 217, 7 August 2009.
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EEA - with its ‘own’ free movement and extensive technical regulation —in
a number of ways. After the Swiss rejection of the EEA in 1992, this source
of potential conflicts had to be addressed, for Liechtenstein to be capable of
maintaining its Swiss connection in goods markets and enter the EEA.

The bilateral agreement between Liechtenstein and Switzerland of 2
November 1994 complementing the Customs Union agreement28 allows
Liechtenstein to participate in the EEA without Switzerland and provides
for rules dealing with the collision of EEA law with applicable Swiss law in
Liechtenstein. Art. 3 of the agreement stipulates that Swiss law and EEA
law are simultaneously applicable in Liechtenstein. In case the two legal
orders deviate from each other, EEA law shall prevail over the Customs
Union agreement with respect to Liechtenstein’s EEA partners. The
principle of ‘parallel marketability’2® allows products to freely circulate in
Liechtenstein fulfilling either the EEA or Swiss product requirements. At
the same time, this system restricts access of products to other EEA
countries marketed under diverging Swiss product requirements and vice
versa. A ‘market surveillance system’3 was introduced to monitor the good
functioning of the principle. The surveillance of the ‘parallel marketability’
was assigned to the new Liechtenstein customs authority.3! The process of
arriving at this complex arrangement took two years of negotiations and
detailed technical work.32

The 1994 agreement with Switzerland lies at the basis of EEA Council
Decision No. 1/95% recognising that the regional union between
Switzerland and Liechtenstein does not impair the good functioning of the
EEA. This was a precondition for the EEA to enter into force with respect to
Liechtenstein on 1 May 1995, after a second positive referendum on the
EEA in Liechtenstein on 4 April 1995.

28 |_jechtenstein Law Gazette 1995, No. 77, 28 April 1995.
29 |n German: “parallele Verkehrsféhigkeit”.
30 In German: “Marktiberwachungssystem”.

31 Renamed in 2007 as Authority for Commerce and Transport. The latter was in
the meantime included into the Authority for national economy.

32 See Nell (1996, pp. 101-124).

33 Decision of the EEA Council No 1/95 of 10 March 1995 on the entry into force of
the Agreement on the European Economic Area for the Principality of
Liechtenstein.
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In the following sections covering the scope and institutional
framework of the EEA as well as other integration instruments of
Liechtenstein, we will refer to the special relationship of Liechtenstein with
Switzerland where necessary.

3.2 Liechtenstein in the EEA: Joining the ‘single market-
minus’

The EEA enlarges the EU’s internal market to the three EFTA states34
Liechtenstein, Norway and Iceland and this with great success. The EEA
EFTA states “are in principle a true part of the EU’s internal market
through the EEA agreement.”3s The only two excluded policy domains are
agriculture (but not the related food safety regulation) and fisheries, even
though even in those areas some market access issues have been addressed.
It is therefore convenient to employ the term ‘single market-minus’ as
shorthand. It shows immediately that, irrespective of many technicalities
and institutional arrangements, the essence of the EEA is both simple and
highly ambitious. Since the EU single market is very large with its 500
million consumers, it is bound to be of overwhelming importance to the
highly export-oriented economy of Liechtenstein.

In the words of the preamble of the EEA agreement, the parties to the
agreement are

f “...considering the objective of establishing a dynamic and
homogeneous European Economic Area, based on common rules
and equal conditions of competition and providing for the adequate
means of enforcement including at the judicial level, and achieved
on the basis of equality and reciprocity and of an overall balance of
benefits, rights and obligations for the Contracting Parties;

 ...determined to provide for the fullest possible realisation of the
free movement of goods, persons, services and capital within the
whole European Economic Area, as well as for strengthened and
broadened cooperation in flanking and horizontal policies...”

34 In this study we shall refer to these three countries as the EEA-3 or the EEA
EFTA states.

35 See Tobler et al. (2010, p. 12).
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EU policies not covered in EEA agreement In other words, the
1 Common Agriculture and Fisheries cornerstones of the internal
Policies (although the Agreement contains market, i.e. the four freedoms
provisions on various aspects of trade in (goods, persons, services and
agricultural and fish products) capital), plus the right of

{  Customs Union establishment, together with
f  Common Trade Policy the (extensive) EU regulation
. ) ) that makes free movement

f Common Foreign and Security Policy possible, complemented with
1 TaxPolicy common competition policy,
1 Justice and Home Affairs (even though the are to be fully implemented
EFTA countries are part of the Schengen by the EEA EFTA countries.
area); or The internal market is a very

1 Monetary Union (EMU). dynamic field of law, always

adapting to changing
circumstances and still widening its scope to new policy areas. Apart from
changes in legislation, the interpretation of primary and secondary law by
the CJEU adds another dynamic element to the legal aspect of the internal
market. Furthermore, new proposals for internal market deepening have
been made at irregular intervals ever since the EEA went into force, for
example, two successive internal market ‘strategies’ proposed by
Commissioner Frits Bolkestein in 1999 and 2003 (which included the
services Directive), the internal market review of November 2007
(emphasising implementation issues) and the two Single Market Acts of
2011 and 2012.36

In addition, the EU is exploring more centralised methods to regulate
the internal market, such as the more frequent reliance on EU agencies.?”
Such new attempts of regulating the internal market not only raise
guestions within the EU but also in the context of the EEA agreement, as
the latter’s declared end is “establishing a dynamic and homogeneous
European Economic Area, based on common rules and equal conditions of
competition”. For the EEA-3 the issue is whether and to what extent

3 For a concise history and detailed references, see Pelkmans (2010). The first
Single Market Act is COM (2011) 206 of 13 April 2011; the second is COM(2012) 573
of 3 October 2012.

37 See Chamon (2011), Andoura & Timmerman (2008) and Lavrijsen & Hancher
(2009).
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‘decision-shaping’ is still possible for them if EU agencies decide and
regulate about the common rules and the (equal) conditions of competition.

Last but not least, the EU has amended its founding treaties three
times since 1995, while the EEA Agreement did not undergo any
substantive revision since its entry into force in 1994. The (TFEU) treaty
provisions on the internal market were not altered by the three revisions.
Rather, the procedures within the EU have been adapted, the role of its
institutions developed further and the delimitation of what substantially
forms part of internal market legislation and what can be considered as
lying outside its purview has become increasingly blurred. These aspects
may have a great impact on the EEA. For the EU-27, the internal market is a
dynamic creature, evolving and deepening. It is regarded as the EU’s
principal ‘asset’ and therefore EU countries are often prepared to accept
far-reaching arrangements to make it work more effectively. Within the EU,
supranational institutions and a broad consensus on the ‘pooling’ of
national sovereignty provide for the necessary means to guarantee a level
playing field for economic operators and the adequate protection of
individuals. In legal terms the strongest manifestations of
‘supranationality’ are the principles of direct effect3® and of supremacys® of
EU law over national law. These are exactly these unique features of the
EU’s (constitutional) legal order that were unacceptable to the EFTA
countries at the time.40

Insofar as the EEA, and hence, the internal market, is concerned,
however, the refusal of ‘supranationality’ by the three EFTA states has at
best a residual meaning. This observation is factual and does not intend in
any way to discredit domestic political preferences. Indeed, since refusing
‘supranationality’ is a politically and even constitutionally overriding
consideration for the EEA-3, these questions can only be assessed and
decided by local politics and referenda. Nevertheless, as will be explained
below, the practical effect of the EEA on EEA-3 countries (insofar as the
single-market-minus is concerned, not other areas) and their market
participants does not differ from the effects it has on EU member states.
And judicial review, though seemingly complicated, is institutionalised in
such a way as to arrive at similar, if not identical, results as under EU

38 ECJ, C-26/62, van Gend en Loos, 1963 ECR 1.
39 ECJ, C-6/64, Costa v ENEL, 1964 ECR 585, 593.
40 See Graver (2002, p. 75).
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judicial review. We shall review the core characteristics of the EEA
institutional system, the provisions of which ensure that autonomous
decision-making remains a day-to-day activity of EEA-3 countries. But in
substance, this is hot so because the EEA is to be ‘homogeneous’ in terms of
free movement and the related (EEA) regulation, whereas competitive
conditions are expected to be equal. There is one ‘escape’ from this tight
straightjacket: Art. 102, EEA. In strictly formal terms, it can be argued that
this clause enables EEA-3 countries to retain national ‘sovereignty’, but
only in the sense that EU members do not have this discretion: EEA-3
countries can decide not to incorporate certain subcategories of the EEA
(say, when a new directive is to be adopted) but at a high price, so high that
this provision4! has so far not been used by any EEA-3 country. Indeed, it is
known as the ‘nuclear option’ expressing both its dramatic nature and the
preference to avoid its use! The EU and the EEA-3 have gone far in pre-
empting the use of the clause, e.g. by lengthy negotiations and some
compromises. As we shall see later, the taboo of giving up this abstinence
might well be broken soon. With the enormous regulatory dynamics in the
EEA since 1995 (see further), the distinction between the EEA for EU
members and the EEA for the three EFTA-EEA countries is infinitesimally
small - the disparities really only matter outside the EEA remit! The EEA is
thus very ambitious indeed.

When it became clear during the late 1980s that the envisaged
cooperation between the EC and EFTA was to include the whole internal
market in contrast to a sectoral approach, the above-mentioned elements
had to be embedded in an appropriate institutional and legal framework.
At the time this was unexplored territory.#22 No agreement up until then,
and none since (except the EEA), has attempted to achieve the ambitious
goal of exporting the internal market as a whole.

One has to be aware of the inherent asymmetry in the EEA. Whereas
the EEA-3 has to take over all EEA-relevant EU legislation, these countries
can only help ‘shape’ EU decision-making, not co-decide in any way. To
have a seat at the table and be able to vote, if necessary, one has to be a
fully-fledged EU member state in Council and the citizens of that EU
country will vote for MEPs in the European Parliament (the co-legislator in

41 Art. 102 EEA.

42 See the commemorative publication by EFTA, European Economic Area 1994-2009,
Brussels, p. 40.
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practically all EEA-relevant matters). Also permanent derogations from the
EU (internal market) acquis — as a non-EU country — are excluded, with only
minimal exceptions,*3 as they would have led to unacceptable discrepancies
within the internal market.

National political and constitutional restraints in the EFTA countries
as well as from the EU side,* along with the full integration of the EFTA
countries into the EU’s Internal Market (except for agriculture and
fisheries) called for a unique institutional and legal set-up. An agreement to
“establish common rules without a common supranational power”4 has
been characterised as “mixing oil and vinegar” .46

Nonetheless, answers to these apparent paradoxes were found. As
will be set out in the following, the EEA manages to accommodate the need
of far-reaching economic integration with the rejection of supranationalism
by the EEA EFTA countries.

3.2.1 The EEA Agreement: Flexible and static at the same time

Before providing an overview of the substantive scope of the EEA with
special regard to Liechtenstein, a brief technical introduction to the EEA
will be given.

The EEA Agreement consists of 129 Elements of the EEA Agreement

grticles_ in the main text of the agreement, 1 Main text of the Agreement
including 22 annexes to the agreement f 22 Annexes to the Agreement
and 49 protocols as they stood at the date

of signature 2 May 1992. The 49 protocols 4_9 Protocols to the Agreement
and the 22 annexes are accorded the same 1 Final Act

legal value as the main agreement.4’ The

protocols and annexes have several purposes. They render the provisions
of the main agreement more specific, contain derogations from the scope of
the EEA, provide for special arrangements for certain contracting parties

43 |bid, p. 30; for some derogations with regard to Liechtenstein, see below.

44 Cf. ECJ, Opinion 1/91, (1991) ECR 1-6079 rejecting the first design of the EEA,
with the envisaged EEA Court, consisting of EU and EFTA judges, as incompatible
with the EU legal order. Subsequently, a more complex “two-pillar” system has
become the EEA system of today.

45 Graver (2002, p. 75).
46 See Borde (1997).
47 For a more detailed overview, see Annex |.
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and define the legal quality of EEA law in the national legal orders.
Translated in EU-terms, these horms constitute the ‘founding treaty’ or the

EEA’s primary law.

The EEA Agreement- Content overview

Part | of the EEA

1 Preamble Agreement sets out its general
1 Part |- Objectives and Principles objectives, which are St?tEd n
Art. 1 EEA: creating a

I Part Il — Free Movement of Goods homogenous European
I Part Il — Free Movement of Persons, Economic area, in which the
Services and Capital four freedoms are realised,

1 Part IV — Competition and other undistorted competition can
Common Rules prevail and closer cooperation

T PartV - Horizontal Provisions relevant in research, education and
to the Four Freedoms social policy shall be aspired.

1 Part VI - Cooperation outside the Four Parts 1l and Ill reproduce the
Freedoms core provisions of the historical

1 Part VII — Institutional Provisions TEC as regards the freedom of
f Part VIII Financial Mechanism movement of goods,  persons,

Part IX — General and Final Provisions

services and capital, plus the
with

right of establishment,
specific adaptations to the EEA.
Part IV reproduces the provision of the TFEU with regard to competition
and state aid; hence, the EEA rules have the same substantial content as
those EU rules.

Part V of the EEA lists so-called ‘horizontal-policy’ areas. These areas
are outside the core of the Internal Market but are nonetheless essential for
the smooth functioning of the EEA (the Internal Market). They include
social policy, consumer protection, environment, statistics and company
law. In these areas the EEA EFTA states also take over the majority of EU
legislation, when relevant for the functioning of the Internal Market.

Part VI of the EEA lists areas of cooperation outside the Internal
Market. The policies listed are only indirectly relevant for the good
functioning of the Internal Market. Currently the EEA EFTA states
participate in several EU programmes.4¢ These areas of cooperation include
research and technological development, information services, the

48 See Annex VI.



28 | LIECHTENSTEIN’S DEEP AND WIDE INTEGRATION IN EUROPE TODAY

environment, education, training and youth, social policy, consumer
protection, small and medium-sized enterprises, tourism, the audio-visual
sector and civil protection.

The first six parts of the EEA deal with substantial Internal Market
and flanking policies. Part VII of the EEA, on the other hand, lays down the
institutional provisions regulating the management of the EEA and its
context. Part VIII introduces the EEA’s Financial Mechanism, which
mirrors the EU’s Cohesion Funds. The EEA EFTA states are obliged to set
up the Financial Mechanism with a view to reduce the economic and social
disparities between the regions of the enlarged Internal Market. The EEA
finishes with Part IX with general and final provisions.

The EEA Agreement is commonly described as an agreement that is
static and dynamic at the same time. These two terms relate to the nature of
the content of the agreement. Ordinary international agreements include
the rights and obligations of the parties as stated in the agreement at the
date of the signature of the agreement. This essentially means that any
change of rights and obligations can only be achieved if all parties to the
agreement agree. An example of such agreements can be found in the
Bilateral | package between the EU and Switzerland, which we shall
discuss later.4® With one exception the latter are static in nature. In case of a
failure to find an accord on amendments, the agreements cannot be
changed and will continue to exist in the form as they stood at the date of
signature.

In this sense, the EEA is such a standard international agreement
with regard to its main text, its many protocols and the 22 annexes as they
stood at the date of signature. However, the EEA EFTA states have not just
agreed to apply and implement the mere wording of the EEA but also to
take over the interpretation of these provisions by the CJEU as far as their
wording is identical to the TFEU and the acts adopted pursuant to the
TFEU.50 This creates the highest possible level of homogeneity for the main
agreement and the ‘pre-signature’ acquis found in the annexes of the EEA
Agreement.

This deep integration with regard to the ‘pre-signature’ is remarkable
but not a unique feature of the EEA. It can also be found in the context of

49 Except the Agreement between the European Community and the Swiss
Confederation on Air Transport, OJ L 114 of 30/04/2002, p. 73.

5 Art. 6 EEA.
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other agreements concluded by the EU.5! The special and paradoxical
feature of the EEA is that, its static characteristics notwithstanding, its
working is highly dynamic. This dynamic nature is laid down in Part VII of
the EEA. The annexes and certain protocols to the EEA are constantly
amended, month after month, by the EEA Joint Committee as the way to
implement any EEA-relevant additions to the EU acquis in the EEA-3
countries. For this purpose the EEA uses what is called the ‘reference
method’.

It comprises a mechanism, managed by the EEA Joint Committee,
including (new) EEA-relevant EU legislation into the respective Annexes of
the EEA (‘mirror-legislation’) by making references to the title and the
position of the respective EEA-relevant act in the EU’s Official Journal. This
dynamic element of the EEA is essential for continuous homogeneity of the
rules applicable in the EU and the EEA EFTA states. This substantive acquis
taken-over by the EEA EFTA states after the signature of the EEA can be
described as the ‘post-signature’ acquis. With regard to the ‘post-signature’
acquis, the EFTA Surveillance Authority (ESA) and the EFTA Court are
obliged to pay due account to the principles laid down in the case law of
the CJEU in so far as the acquis is identical in substance to the
corresponding EU provisions.52 This contrast between the pre- and post-
signature acquis derives from the fact that the EEA EFTA countries did not
transfer legislative powers to the institutions of the EEA.

EEA-relevance of an EU legal act is established if the legal act is
within the scope of the Internal Market, the horizontal or flanking policies
(as specified) as well as competition policy as defined by the EEA. It is
either the EU, usually the responsible Directorates of the Commission, or
the EEA EFTA states themselves, that qualify an EU legal act as ‘EEA-
relevant’. Interestingly enough, there is neither a formal procedure, nor any
legal criterion for establishing whether an act is EEA-relevant or not. Up
until today this has not resulted in major difficulties in the application of
the EEA, except for occasional frictions kept outside the public domain, but
problems cannot be excluded in future. At the time when the EEA was
negotiated, the EU legal framework made it easy to differentiate between
Internal Market acquis (1st Pillar) and other policy areas. This demarcation

51 The bilateral agreements between Switzerland and the EU provide for a similar
level of homogeneity when it comes to ‘pre-signature’ acquis.

52 Art 3. Surveillance and Court Agreement (SCA).



30 | LIECHTENSTEIN’S DEEP AND WIDE INTEGRATION IN EUROPE TODAY

line has become blurred, not least with the entry into force of the Lisbon
Treaty abandoning the pillar-structure and introducing the Area of
freedom, security and justice governed by the ‘community method’.53 It
would seem that a clear procedure for the definition of EEA-relevance
would be helpful for the EEA.

3.2.2 Substantive coverage of the EEA, with special regard to
Liechtenstein

The adoption of the EU’s Internal Market acquis is an ambitious
undertaking for the EEA-3. The ‘pre-signature’ acquis (in 1995) comprised
no less than 1,875 EU legal acts to be transposed into the EEA EFTA states’
legal orders. Aside from these legal acts, the four freedoms (goods, persons,
establishment and capital), including their interpretation by the CJEU 54
also had to be incorporated into domestic law. Even more impressive is the
number of legal acts taken over by the EEA EFTA states after the signature
of the EEA (‘post-signature’ acquis). By the end of 2011, this number
amounted to 5,910 legal acts added by the EEA Joint Committee employing
the ‘reference-method’.55 As of October 2012, 6761 EU legal acts were
applicable in the EEA.

This plethora of EU legal acts can be found in the 22 annexes to the
EEA Agreement. These annexes are thematically structured and contain the
references to the EEA-relevant EU legal acts.5 For Liechtenstein, two sets of
special provisions apply. First, provisions are foreseen accommodating the

53 A good example of the increasing difficulty to distinguish ‘purely’ Internal
Market (EEA)-relevant legal acts from other acts is Directive 2004/38 on the right
of citizens of the Union and their family members to move and reside freely within
the territory of the member states. This Directive employs the concept of Union
citizenship, which is not applicable in the EEA. Furthermore, the Directive contains
provisions applicable to third-country nationals, which are outside the scope of the
EEA. The EEA EFTA states incorporated the Directive in Annex V and VIII of the
EEA, although without adaptations.

54 E.g. including the ‘Cassis de Dijon’ principle of mutual recognition.

55 Approximately an additional 900 acts were taken over by simplified procedures.
Note that the 7,000 acts also include (many) recommendations and EU decisions.

56 See Annex Il for an illustration, an excerpt of Annex 10 on “Services in General”
and Annex Il for a complete overview of the Annexes to the EEA, for the detailed
content of the Annexes, see http://www.efta.int/legal-texts/eea/annexes-to-the-
agreement.aspx.
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partnership with Switzerland (see 3.1). Second, Liechtenstein with its very
small geographic dimension and a ratio of foreigners as high as 38.4% in
199457 is potentially exposed far more severely to the consequences of the
free movement of persons than other EEA member states. These two issues
were addressed in Protocol 15 to the EEA Agreement, in Decision No. 1795
of the EEA Council confirming Liechtenstein’s full accession to the EEA in
May 1995 and later also recognised again in Joint Committee Decision
19171999 and in the two EEA enlargement treaties.

Why are there (not) 7,000 plus EU-EAA-relevant acts?

Since the EEA began in 1994, more than 7,000 EU legal acts have been inserted in
the annexes of the EEA Agreement by JCDs, according to the EFTA website. This
seems daunting. It makes the EU internal market, hence the EEA, look like a
regulatory machine. However, it is little known how one should actually ‘read’ this
overall figure and what lies behind it. We mention three aspects shedding light on
the magnitude of the actual internal market acquis. First, the overall figure is about
“EU legal acts” and these are not only, or not even mainly, (Council and EP)
directives and regulations. Even larger than these two categories are the number of
EU decisions (targeted), recommendations and implementing acts (arising out of
comitology, usually derivatives of directives or regulations already in the annexes).

Second, the annexes have never systematically been cleaned up as a result of
the EU activities of ‘Better Regulation’ since 2005 (and occasionally beforehand).
These activities include abolition, simplification, codification and recasting of
directives and some regulations or decisions. The latest Commission report on these
activities [COM (2012)746 of 12 Dec. 2012 on EU Regulatory Fitness, p. 9]
mentions that no less than 4,450 EU legal acts have been repealed, of which 1,750
were the result of codification and recasting. We do not know how many of these
are in the EEA annexes but, since the internal market assumes a large share of EU
regulation, perhaps as much as 2000 or more items in the annexes are phantoms, as
these EU legal acts no longer exist. Third, there are many JCDs on amendments of
directives and regulations. For every amendment, a new JCD is adopted.
Amendments can be substantive and prepared for years, but there are numerous
amendments that are trivial (e.g. one sentence or a minor aspect, etc.). Therefore,
the annexes comprise many hundreds of items where double-counting or triple-
counting occurs, due to amendments.

57 According to Liechtenstein, Statistisches Jahrbuch 2011 (Authority for Statistics).
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3.2.2.1 Free movement of goods

Liechtenstein fully applies the EEA acquis with regard to the free movement
of goods. However, as suggested above, special arrangements for
Liechtenstein were provided for in Decision 1795 as well as innovative
solutions by Liechtenstein itself.

The EEA Council acknowledged the customs union between
Liechtenstein and Switzerland, with a declaration attached to Protocol 4 to
the EEA on rule of origin. Swiss customs authorities are empowered to
issue certificates-of-origin (EURL) for EEA goods, which are imported into
Liechtenstein and brought to Switzerland and subsequently re-exported
into the market of an EEA contracting party. Furthermore, the term
‘exporter’ for the purpose of Protocol 4 also covers Swiss exporters, if the
latter re-export EEA goods imported into Switzerland via Liechtenstein
back to the market of an EEA contracting party.

Furthermore, Annex Il of Decision 1/95 permits the application of
Swiss technical regulations and standards deriving from the Swiss-
Liechtenstein Customs Union by Liechtenstein to certain productss
marketed in the Liechtenstein market. Products exported to other EEA
contracting parties must, of course, be compliant with the technical
regulations and standards of the EEA acquis.

These amendments to the EEA with regard to the free movement of
goods reflect the importance of Liechtenstein’s relationship with
Switzerland and exemplify the pragmatism Liechtenstein employs when it
comes to the adoption of foreign legislation. Two distinct legal orders are
applicable in Liechtenstein. In the words of Advocate General Colomer:

Two legal systems meet in one place: one governs relations

between Switzerland and Liechtenstein, the other regulates the

latter’s membership of the EEA. If there is no conflict between the

58 Products covered by Annex Il of Decision 1/95: Motor vehicles, agricultural and
forestry tractors, lifting and mechanical handling appliances, household
appliances, gas appliances, construction plant and equipment, other machines,
pressure vessels, measuring instruments, electrical material, textiles, foodstuffs,
technical regulations, standards, testing and certification, medicinal products,
fertilisers, dangerous substances, cosmetics, construction products, personal
protective equipment, toys, machinery, tobacco, energy, spirit drinks, cultural
goods, explosives for civil use, medical devices, recreation craft and marine
equipment (Products covered by Annex Il to the EEA).
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systems, they are permeable; as a general rule, nothing prevents a
product from Switzerland moving from the territory of its partner
to that of another EEA member, and vice versa. If, on the other
hand, there is conflict, the barriers are raised and the markets are
sealed, so that goods authorised in Liechtenstein can be exported
to the other Contracting Parties to the Agreement only if they
comply with EEA rules. In conclusion, goods which enjoy
unimpeded freedom of movement within the customs union do
not, merely because of that, enjoy the same freedom within the
EEA5®

Another interesting aspect in the context of free movement of goods
is Liechtenstein’s implementation of the ‘pharmaceutical package’.t® This
legislative package was incorporated into the EEA in May 2009.61 The
provisions of this legislative package oblige the EEA EFTA states to employ
centralised and decentralised authorisation procedures for human and
veterinary medicinal products.62 Liechtenstein negotiated a bilateral
agreement with Austria,t which provides for the automatic recognition of
Austrian authorisations also with regard to Liechtenstein. Liechtenstein
outsourced authorisation procedures required by EEA law to another EEA
contracting party, Austria.

With regard to veterinary and phyto-sanitary matters, foodstuffs and
spirits as well as the removal of technical barriers to trade in wine, the EEA

59 Opinion of Advocate General Colomer in Cases C-207/03 and C-252/03 Novartis,
[2005] ECR 1-3209, para 39.

60 Directives 2004/24/EC, OJ L 136, 30.4.2004, p.85; 2004/27/EC, OJ L 136,
30.4.2004, p. 34; 2004/28/EC, OJ L 136, 30.4.2004, p. 58; Regulation EC 726/2004, OJ
L 136, 30.4.2004, p. 1.

61 EEA Joint Committee Decision Nr 61/2009 of 29 May 20009.

62 Directive 2001/82/EC of 6 November 2001 on the Community code relating to
veterinary medicinal products, OJ L 311, 8.11.2001, p. 1; and Directive 2001/83/EC
of 6 November 2001 on the Community Code relating to medicinal products for
human use, OJ L 311, 28.11.2001, p. 67.

63 Agreement between the Austrian Federal Government and the Government of
the Principality of Liechtenstein regarding the automatic recognition of authorised
or registered medicinal products in Austria for human or veterinary use, Austrian
Federal Law Gazette, BGBI Il No. 126, 12 November 2010.
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is not applicable to Liechtenstein.s4 In these areas, Liechtenstein has access
to the EU market through the EU-Swiss agreements. This interesting
solution will be discussed in section 3.3 on “Trilateralisation™.

3.2.2.2 Free movement of persons and right of establishment

Liechtenstein is an independent country with small territorial extension in
the heart of Europe. Due to its geographic and demographic features, the
principles of free movement of persons and the right of establishment are
two very sensitive areas for the principality.

The EEA took due notice of this sensitivity when Liechtenstein first
became a member of the EEA. In Decision 1/95 of the EEA Council, the
EEA contracting parties acknowledged the validity of the free movement of
persons with regard to Liechtenstein:

The EEA Council recognises that Liechtenstein has a very small
inhabitable area of rural character with an unusually high
percentage of non-national residents and employees. Moreover, it
acknowledges the vital interest of Liechtenstein to maintain its
own national identity.

Therefore Protocol 15 to the EEA allowed Liechtenstein to keep in
force its national provisions making the entry, residence and employment
subject to prior authorisation for a transitional period until 1 January 1998.
Moreover, Liechtenstein was authorised to keep in force quantitative
limitations for new residents, seasonal workers and frontier workers. These
restrictions on the free movement of persons would have to be gradually
reduced by the end of the transitional period. At the end of this transitional
period, Liechtenstein invoked a safeguard clause while continuing to
uphold the mentioned restrictions also after the expiry of the transitional
period. The EEA Joint Committee undertook a review of the situation in
Liechtenstein with regard to the freedom of movement of persons. This led
to a negotiated compromise solution. On 17 December 1999,65 the EEA Joint
Committee decided that the *“specific geographical situation of

64 Veterinary and Phytosanitary Matters: Annex | to the EEA; foodstuffs: Chapter
XIl of Annex Il to the EEA; spirit drinks: Chapter XXVII of Annex Il to the EEA,;
removal of technical barriers to trade in wine: Protocol 47 to the EEA.

65 Decision of the EEA Joint Committee No 191/1999 of 17 December 1999

amending Annexes VIII (Right of establishment) and V (Free movement of
workers) to the EEA Agreement, OJ L 074, 15.03.2001, p. 29.



THE EEA REVIEW AND LIECHTENSTEIN’S INTEGRATION STRATEGY| 35

Liechtenstein still justifies the maintenance of certain conditions on the
right of taking up residence in that country”. In the same decision, the EEA
Joint Committee required Liechtenstein to introduce a quota based on
parameters set out in the decision. This decision provided for a new
transitional period until 31 December 2006. Before the expiry of the second
transitional period, the EU was negotiating with the EEA EFTA states the
EEA enlargement for the 10 new EU member states. EEA membership
follows from EU membership.6¢ In the course of these negotiations,
Liechtenstein obtained a transformation of the previous two transitional
periods into a quasi-permanent exception. The conditions laid down in the
EEA Joint Committee Decision 191/1999 concerning the national measures,
which Liechtenstein is allowed to maintain, shall continue to apply subject
to a review “every five years, for the first time before May 2009”.67 The
details of the special arrangement for Liechtenstein can be found in the
beginning of Annex VIII to the EEA Agreement under the heading sectoral
adaptations.68 Up until today no such review has been conducted.
However, it is very likely that future reviews will confirm the application
of the special regime, as it is hard to imagine that the geographic and
demographic situation of Liechtenstein would change significantly.

According to the current arrangement, Liechtenstein issues 56
residence permits for economically active and 16 permits to economically
non-active persons. Half of the totally available permits are issued
according to a lottery drawing taking place twice a year.

3.2.2.3 Free movement of services

In the field of services, Liechtenstein fully applies the EEA acquis.
Nevertheless, relations can sometimes be conflictual and pragmatic

66 Art. 128 EEA.

67 Agreement on the participation of the Czech Republic, the Republic of Estonia,
the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the
Republic of Hungary, the Republic of Malta, the Republic of Poland, the Republic
of Slovenia and the Slovak Republic in the European Economic Area - Final Act —
Declarations, OJ L 130, 29.4.2004, pp. 11-80.

68 See Annex IV for the detailed reproduction of the special arrangement
negotiated by Liechtenstein.
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solutions have to be found. An example is in payments services, although
this was eventually resolved.®®

A further complication has occurred in the context of Regulation
178172006 laying down rules for payment service providers to send
information on the payer throughout the payment chain. This is done for
purposes of prevention, investigation and detection of money laundering
and terrorist financing. This regulation was incorporated into Annex IX to
the EEA in 2008." The consequence of this regulation with regard to
Switzerland is that payment orders directed to Switzerland can no longer
be treated as inland transactions by Liechtenstein institutions and
Liechtenstein therefore had to invoke a derogation pursuant to Art. 17 of
that regulation. The upshot is a costly adaption of the payment
infrastructure within Liechtenstein.”

3.2.2.4 Free movement of capital

Art. 40 EEA prohibits any restriction and discrimination of the free
movement of capital amongst the Contracting Parties of the EEA. The ECJ
ruled that the substantial content of Art. 40 EEA is identical in substance to
the relevant provision in the TFEU.”2 However, in a subsequent case?3
involving a Liechtenstein company owning real estate property in France
(‘Rimbaud Case’), the identical treatment of capital originating in

69 A special problem did arise with respect to the Principality’s relations with
Switzerland. Since Liechtenstein is in a monetary union with Switzerland, payment
services are regulated by Swiss law, including money transfers, direct withdrawals
and credit card payments. After the incorporation of Directive 2007/64/EC — the
payment services Directive — into Annex IX of the EEA Agreement in 2008 by EEA
Joint Committee Decision No. 114/2008 (OJ L 339, 18.12.2008, p. 103), Switzerland
was regarded in the light of the Directive as a third country. This situation caused
Swiss credit card issuers to raise their fees for payments in Liechtenstein. As
Liechtenstein had not yet issued its own credit cards, but its population was using
cards issued by Swiss entities, this situation called for the introduction of
Liechtenstein-issued cards. However, this solution raises new complications, as the
newly issued cards would be regarded as third-country cards in Switzerland. This
issue has been resolved in 2012.

70 EEA Joint Committee Decision No. 81/2008, OJ L 280, 23.10.2008, p. 12.
71 For further details on the two issues, see Frommelt & Gstoehl (2011).

72 ECJ, Case C-452/01 Ospelt, 2003 ECR 1 9743.

73 ECJ, Case C-72/09 Etablissement Rimbaud, 2010 ECR 1 10659.
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Liechtenstein was cut short because of lack of sufficient mutual
administrative assistance on tax matters, the EU’s Mutual Administrative
Assistance Directive 2011/16/EU7 not being applicable under the EEA
Agreement.’s

Such exchange of information procedures are established within the
EU by the EU’s new Mutual Assistance Directive 2011/16/EU or by
bilateral agreements providing for an equivalent procedure. In an earlier
case,’”” based on almost identical facts involving a Luxembourg company,
the Court, deemed the French legislation as infringing the free movement
of capital as laid down in the TFEU. The problem is no longer relevant for
Liechtenstein since the Tax Information Exchange Agreement between
France and Liechtenstein is now in force and addresses the issue.

Meanwhile, Liechtenstein concluded an agreement with France on
the exchange of information in tax matters,’® which will most probably
prevent an identical assessment of the facts as happened in the ‘Rimbaud
case’. Nonetheless, this judgment shows that market access may not always
apply fully for economic actors originating from EEA EFTA countries due
to the limitations of the EEA (here, with respect to exchange of

74 Council Directive 2011/16/EU of 15 February 2011 on administrative
cooperation in the field of taxation and repealing Directive 77/799/EEC, OJ L 64,
11.3.2011, p. 1.

75 The facts of the case concerned a French 3% tax due by foreign entities owning
real estate in France. The payment of this tax can be avoided if the owner of the
real estate provides the French tax authorities either an annual disclosure
regarding the name and location of the ultimate shareholders, or by committing to
do so at the request of the French tax authorities. This exemption applies only if the
French tax authorities can verify the accuracy and completeness of the information
provided. Since between France and Liechtenstein no exchange of information
procedure, which would have allowed the French tax authorities to verify the
information provided, existed at the time, the Court denied the tax benefit to the
Liechtenstein company in conformance with Art. 40 of the EEA Agreement.

76 Council Directive 2011/16/EU of 15 February 2011 on administrative
cooperation in the field of taxation and repealing Directive 77/799/EEC, OJ L 64,
11.3.2011, p. 1.

77 ECJ, Case C-451/05 Elisa, 2007 ECR 1 8251.

78 Agreement between the Government of Liechtenstein and the Government of the
Republic of France concerning the exchange of information in tax matters,
Liechtenstein Law Gazette 2010, Nr 358, 18 November 2010.
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information). In the Rimbaud case, the non-inclusion of the EU’s mutual
assistance Directive 77/79/EC7 allowed France to treat a Liechtenstein
company differently from a company with a seat in the EU.

3.2.2.5 The EEA Financial Mechanism and Norway grants

The EEA countries agreed on the need to reduce regional economic and
social disparities and to strengthen the bilateral relations with 15 central
and southern European EEA countries.8 This treaty objective is realised by
the EEA grants. Funding is available for non-governmental organisations,
research and academic institutions and the public and private sector. The
funds of the EEA grants are administered by the Financial Mechanism
Office (FMO), which is administratively part of the EFTA Secretariat in
Brussels. Next to administering the EEA grants, the FMO also acts as its
secretariat, reports to the Financial Mechanism Committee (FMC,
consisting of representatives from the EEA EFTA states) and serves as a
contact point for the beneficiary countries.

The FMC is the highest decision-making body of the EEA grants. It
consists of representatives of the EEA EFTA states and its tasks are to
formulate the policy of the EEA grants, draw up guidelines, approve
programme allocations, monitor and control the allocations and finally
evaluate the use of the grants.

The EEA grants are directed towards regions within the EU showing
demonstrable needs for funding in line with national priorities and general
European policy goals. The main policy fields include environmental
protection and management, protection of cultural heritage, climate
change, renewable energy, human and social development, civil society
and academic research in the mentioned areas.

Since the EEA Agreement entered into force in 1994, the EEA EFTA

states have contributed to social and economic progress of the 15 (less-
affluent) EU countries by four cohesion instruments:

1 Financial Mechanism for the period 1994-1998,
1 Financial Instrument for the period 1999-2003,
1 EEA Financial Mechanism for the period 2004-2009,
1 EEA Financial Mechanism for the period 2009-2014.

79 Further recourse to this Directive will be made below under 3.5.
80 Art. 115 EEA.
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The overall budget for the EEA grants for the period of 2009-2014
amounts to €988.5 million, available in annual tranches of €197.7 million in
the period 1 May 2009 to 30 April 2014.81

Figure 1. Allocation of EEA grants, 2009-2014
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Source: Financial Mechanism Office.

While the EEA grants are jointly financed by Liechtenstein, Iceland
and Norway, Norway has also decided to develop its own programmes of
grants in addition to the EEA grants.

The Norway grants amounted to €800 million for the period of 2009-
2014. The figure below shows the allocation of these funds with respect to
single EU member states.

81 Agreement between the European Union, Iceland, the Principality of
Liechtenstein and the Kingdom of Norway on an EEA Financial Mechanism 2009-

2014, 0J 2010 L 291, p. 4.
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Figure 2. Allocation of Norway grants, 2009-2014
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Source: Financial Mechanism Office.

In 2007, when the agreements to include Bulgaria and Romania in the
EEA were signed, Norway agreed to additionally grant €68 million to
Bulgaria and Romania in the framework of Norwegian Cooperation
Programmes.

3.2.3 The legal and institutional structure of the EEA

The institutional model of the EEA is based on the so-called ‘two-pillar’
structure. On the one side, the EEA EFTA countries set up their own
institutions in the framework of EFTA, which roughly mirror the EU’s
institutions (EFTA pillar). On the EU side of the agreement, the EU is
represented simply by its existing institutions (EU pillar). The two sides of
the ‘two-pillar’ structure meet in joint EEA bodies consisting of
representatives of the EEA EFTA states and the EU. The institutional
structure of the EFTA pillar is completed with the EFTA Court and the
EFTA Surveillance Authority (ESA). The EFTA Court and ESA were set up
independently from other EEA EFTA institutions by the Surveillance and
Court Agreement,82 concluded only by the EEA EFTA states.

82 Agreement between the EFTA states on the Establishment of a Surveillance
Authority and a Court of Justice, OJ (1994) L344, p. 3.



THE EEA REVIEW AND LIECHTENSTEIN’S INTEGRATION STRATEGY| 41

The following section presents the composition and main functions of
these three kinds of EEA EFTA institutions. An overview is found in Figure
3.

Figure 3. The two-pillar EEA structure
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COMMITTEE COMMITTEE COMMITTEE

Note: This diagram illustrates the management of the EEA Agreement. The left
pillar shows the EFTA states and their institutions, while the right pillar
shows the EU side. The joint EEA bodies are in the middle.

Source: EFTA Secretariat.

3.2.4 Joint EU and EFTA Organs
3.2.4.1 The EEA Council

The legal foundations of the EEA Council can be found in Arts 89 to 91 of
the EEA Agreement. It is the highest political organ of the EEA, but not
really comparable with the European Council of the European Union. The
EEA Council has no ‘summits’ (e.g. with prime ministers) and usually
operates at the Council of Ministers level. In actual practice, however, the
EU Council of Ministers is represented by the Presidency, whether the
foreign minister or e.g. the minister for European affairs. But formally, it
consists of the members of the Council of Ministers of the European Union,
one member of the government of each EFTA-EEA state and members of
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the European Commission. Since the Lisbon Treaty, the Commission is
replaced by the EEAS. The EEA Council meets twice a year, apart from
urgent meetings, with an alternating presidency between a member of the
Council and one of the EFTA-EEA states of six months. The EFTA
Surveillance Authority and the European Investment Bank enjoy observer
status in the EEA Council’s meetings.

Figure 4. EEA Council meeting in Brussels, November 2011
‘ - - 1

Source: http://tvnewsroom.consilium.europa.eu.

In the EEA Council, decisions are taken by agreement of the EU,
represented by the Council and the EEAS, on one side, and the EEA EFTA
states, speaking with one voice, on the other side. This decision-making
procedure therefore requires a ‘double-consensus’. In a first stage, the
EFTA-EEA states have to reach a consensus amongst each other and in a
second stage, agreement with the EU has to be reached. This requires a
high degree of compatibility between the EEA-3 countries; indeed, for
practical purposes, the EFTA-EEA states operate as one bloc. This
procedure is based on ‘one state-one vote’ principle, implying that even
(very) small countries have ‘veto-power’.

In the EEA Council this decision-making modus does not have
practical consequences, as it gives general political impetus (without
voting) and meets only twice a year. However, this procedure is also
applied in the EEA Joint Committee, which is more important for regular
decision-making on legislation.

3.2.4.2 The EEA Joint Committee

The EEA Joint Committee (EEA JC) is the most important organ in the EEA
decision-making process as it is responsible for the daily management of
the EEA. It serves the contracting parties as a forum for the exchange of













































































































































































































































































































































































































































