Daniel Gros, what is your take on the outcome of the European Council ?

This EC took one ‘hard’ decision: to initiate the process for a ‘mini Treaty change’, namely to insert two lines into Article 136 of the Treaty to the effect that member states can create a permanent  “stability mechanism” which can provide financial assistance to euro area member states if the stability of the euro area itself is at risk.

This represents in essence a Christmas present to the German government, but is of no legal relevance. Indeed, since it is “the Eurogroup Ministers” that “will take a unanimous decision on providing assistance”, the post-2013 stability mechanism will de facto be run by member states on an intergovernmental basis.  

As far as EU law is concerned, such a result could have been achieved even in the absence of any Treaty change.  

The German government wanted this, largely irrelevant, clause in the Treaty only because it feared that otherwise the German constitutional court would object to making the EFSF permanent.

The fact that the new clause in the Treaty says that the financial assistance will be granted only under strict conditionality and only if indispensible for the stability of the euro is also largely irrelevant since the conditionality will be determined anyway by the creditor countries, i.e. effectively Germany, on a case-by-case basis.  

If Germany does not find the conditions strict enough (or thinks that the rescue is not indispensable for the stability of the euro area) it can just say no – whatever the clause in the Treaty says.

More relevant than the legal text is the political signal: “we (the creditor member states) do not trust our money to the EU institutions and we will provide financing only if otherwise our banks go under”.

But on this crucial point, how to strengthen the stability of the banking system and whether bank failures could be part of the solution the EC failed to provide any guidance.

Finally, the statement in Annex III expressing “full support to ECB action” makes it clear that the latter is very much part of the ‘stability mechanism’.  The only reason why the Heads of State should need to underline their determination to safeguard the financial independence of the ECB is that there is somewhere some doubt about it.  

